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(Added Pub. L. 95-454, title IV, §402(a), Oct. 13,
1978, 92 Stat. 1154.)

REFERENCES IN TEXT

The civil service laws, referred to in par. (11), are set
out in this title. See, particularly, section 3301 et seq.
of this title.

EFFECTIVE DATE

Section 415 of title IV of Pub. L. 95-454 provided that:

‘“(a)(1) The provisions of this title, other than sec-
tions 413 and 414(a) [enacting this subchapter and sec-
tions 2101a, 3391 to 3397, 3591 to 3595, 4311 to 4315, 4507,
5381 to 5385, 5752, and 7541 to 7543 of this title, amending
sections 2102, 2103, 2108, 3109, 3501, 5311, 5331, 5504, 5541,
5595, 5723, 6304, 8336, and 8339 of this title, and enacting
provisions set out as a note under section 5311 of this
title], shall take effect 9 months after the date of the
enactment of this Act [Oct. 13, 1978].

‘(2) The provisions of section 413 of this title [set out
as a note under section 3133 of this title] shall take ef-
fect on the date of the enactment of this Act [Oct. 13,
1978].

‘“(83) The provisions of section 414(a) of this title
[amending sections 3104 and 5108 of this title and enact-
ing provisions set out as notes under sections 3104 and
5108 of this title] shall take effect 180 days after the
date of the enactment of this Act [Oct. 13, 1978].

“(b)(1) The amendments made by sections 401 through
412 of this title [enacting this subchapter and sections
2101a, 3391 to 3397, 3591 to 3595, 4311 to 4315, 4507, 5381 to
5385, 5752, and 7541 to 7543 of this title, amending sec-
tions 2102, 2103, 2108, 3109, 3501, 5311, 5331, 5504, 5541, 5595,
5723, 6304, 8336, and 8339 of this title] shall continue to
have effect unless, during the first period of 60 calendar
days of continuous session of the Congress beginning
after b years after the effective date of such amend-
ments, a concurrent resolution is introduced and adopt-
ed by the Congress disapproving the continuation of
the Senior Executive Service. Such amendments shall
cease to have effect on the first day of the first fiscal
year beginning after the date of the adoption of such
concurrent resolution.

‘(2) The continuity of a session is broken only by an
adjournment of the Congress sine die, and the days on
which either House is not in session because of an ad-
journment of more than 3 days to a day certain are ex-
cluded in the computation of the 60-day period.

““(3) The provisions of subsections (d), (e), (f), (g), (h),
(i), (j), and (k) of section 5305 of title 5, United States
Code, shall apply with respect to any concurrent reso-
lution referred to in paragraph (1) of this subsection,
except that for the purpose of this paragraph the ref-
erence in such subsection (e) to 10 calendar days shall
be considered a reference to 30 calendar days.

‘“(4) During the 5-year period referred to in paragraph
(1) of this subsection, the Director of the Office of Per-
sonnel Management shall include in each report re-
quired under section 3135 of title 5, United States Code
(as added by this title) an evaluation of the effective-
ness of the Senior Executive Service and the manner in
which such Service is administered.”

CONGRESSIONAL FINDINGS RESPECTING CONTINUATION OF
SENIOR EXECUTIVE SERVICE

Pub. L. 98-615, title III, §301, Nov. 8, 1984, 98 Stat. 3217,
provided that: “The Congress finds that the Senior Ex-
ecutive Service should be continued indefinitely.”’

§ 3132. Definitions and exclusions

(a) For the purpose of this subchapter—

(1) ““‘agency’” means an Executive agency, ex-
cept a Government corporation and the Gov-
ernment Accountability Office, but does not
include—

(A) any agency or unit thereof excluded
from coverage by the President under sub-
section (c) of this section; or
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(B) the Federal Bureau of Investigation,
the Drug Enforcement Administration, the
Central Intelligence Agency, the Defense In-
telligence Agency, the National Geospatial-
Intelligence Agency, the National Security
Agency, Department of Defense intelligence
activities the civilian employees of which
are subject to section 1590 of title 10,,! and,
as determined by the President, an Execu-
tive agency, or unit thereof, whose principal
function is the conduct of foreign intel-
ligence or counterintelligence activities;

(C) the Federal Election Commission or
the Election Assistance Commission;

(D) the Office of the Comptroller of the
Currency, the Office of Thrift Supervision,
the Federal Housing Finance Board, the Res-
olution Trust Corporation, the Farm Credit
Administration, the Office of Federal Hous-
ing Enterprise Oversight of the Department
of Housing and Urban Development, and the
National Credit Union Administration; or
orl

(E)2 the Securities and Exchange Commis-
sion;

(E)2 the Commodity Futures Trading Com-
mission;

(2) ‘““‘Senior Executive Service position”
means any position in an agency which is clas-
sified above GS-15 pursuant to section 5108 or
in level IV or V of the Executive Schedule, or
an equivalent position, which is not required
to be filled by an appointment by the Presi-
dent by and with the advice and consent of the
Senate, and in which an employee—

(A) directs the work of an organizational
unit;

(B) is held accountable for the success of
one or more specific programs or projects;

(C) monitors progress toward organiza-
tional goals and periodically evaluates and
makes appropriate adjustments to such
goals;

(D) supervises the work of employees other
than personal assistants; or

(E) otherwise exercises important policy-
making, policy-determining, or other execu-
tive functions;

but does not include—
(i) any position in the Foreign Service of
the United States; or
(ii) an administrative law judge position
under section 3105 of this title;

(3) ‘‘senior executive’” means a member of
the Senior Executive Service;

(4) ‘“‘career appointee” means an individual
in a Senior Executive Service position whose
appointment to the position or previous ap-
pointment to another Senior Executive Serv-
ice position was based on approval by the Of-
fice of Personnel Management of the executive
qualifications of such individual;

(5) “limited term appointee’” means an indi-
vidual appointed under a nonrenewable ap-
pointment for a term of 3 years or less to a
Senior Executive Service position the duties
of which will expire at the end of such term;
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(6) ““‘limited emergency appointee” means an
individual appointed under a nonrenewable ap-
pointment, not to exceed 18 months, to a Sen-
ior Executive Service position established to
meet a bona fide, unanticipated, urgent need;

(7) “‘noncareer appointee’” means an individ-
ual in a Senior Executive Service position who
is not a career appointee, a limited term ap-
pointee, or a limited emergency appointee;

(8) ‘‘career reserved position’ means a posi-
tion which is required to be filled by a career
appointee and which is designated under sub-
section (b) of this section; and

(9) ‘“‘general position” means any position,
other than a career reserved position, which
may be filled by either a career appointee,
noncareer appointee, limited emergency ap-
pointee, or limited term appointee.

(b)(1) For the purpose of paragraph (8) of sub-
section (a) of this section, the Office shall pre-
scribe the criteria and regulations governing the
designation of career reserved positions. The cri-
teria and regulations shall provide that a posi-
tion shall be designated as a career reserved po-
sition only if the filling of the position by a ca-
reer appointee is necessary to ensure impartial-
ity, or the public’s confidence in the impartial-
ity, of the Government. The head of each agency
shall be responsible for designating career re-
served positions in such agency in accordance
with such criteria and regulations.

(2) The Office shall periodically review general
positions to determine whether the positions
should be designated as career reserved. If the
Office determines that any such position should
be so designated, it shall order the agency to
make the designation.

(3) Notwithstanding the provisions of any
other law, any position to be designated as a
Senior Executive Service position (except a po-
sition in the Executive Office of the President)
which—

(A) is under the Executive Schedule, or for
which the rate of basic pay is determined by
reference to the Executive Schedule, and

(B) on the day before the date of the enact-
ment of the Civil Service Reform Act of 1978
was specifically required under section 2102 of
this title or otherwise required by law to be in
the competitive service,

shall be designated as a career reserved position
if the position entails direct responsibility to
the public for the management or operation of
particular government programs or functions.

(4) Not later than March 1 of each year, the
head of each agency shall publish in the Federal
Register a list of positions in the agency which
were career reserved positions during the pre-
ceding calendar year.

(c) An agency may file an application with the
Office setting forth reasons why it, or a unit
thereof, should be excluded from the coverage of
this subchapter. The Office shall—

(1) review the application and stated rea-
sons,

(2) undertake a review to determine whether
the agency or unit should be excluded from
the coverage of this subchapter, and

(3) upon completion of its review, rec-
ommend to the President whether the agency
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or unit should be excluded from the coverage
of this subchapter.

If the Office recommends that an agency or unit
thereof be excluded from the coverage of this
subchapter, the President may, on written de-
termination, make the exclusion for the period
determined by the President to be appropriate.

(d) Any agency or unit which is excluded from
coverage under subsection (c) of this section
shall make a sustained effort to bring its per-
sonnel system into conformity with the Senior
Executive Service to the extent practicable.

(e) The Office may at any time recommend to
the President that any exclusion previously
granted to an agency or unit thereof under sub-
section (c) of this section be revoked. Upon rec-
ommendation of the Office, the President may
revoke, by written determination, any exclusion
made under subsection (c) of this section.

(f) If—

(1) any agency is excluded under subsection

(c) of this section, or

(2) any exclusion is revoked under
section (e) of this section,

the Office shall, within 30 days after the action,
transmit to the Congress written notice of the
exclusion or revocation.

(Added Pub. L. 95454, title IV, §402(a), Oct. 13,
1978, 92 Stat. 1155; amended Pub. L. 96-54,
§2(a)(12), Aug. 14, 1979, 93 Stat. 382; Pub. L.
96-187, title II, §203, Jan. 8, 1980, 93 Stat. 1368;
Pub. L. 100-325, §2(c), May 30, 1988, 102 Stat. 581;
Pub. L. 101-73, title VII, §742(c), Aug. 9, 1989, 103
Stat. 437; Pub. L. 101-509, title V, §529 [title I,
§101(b)(9)(A)], Nov. b, 1990, 104 Stat. 1427, 1441;
Pub. L. 101-624, title XVIII, §1841, Nov. 28, 1990,
104 Stat. 3835; Pub. L. 102-496, title IV, §402(b),
Oct. 24, 1992, 106 Stat. 3184; Pub. L. 102-550, title
XIII, §1351(b), Oct. 28, 1992, 106 Stat. 3969; Pub. L.
103-359, title V, §501(d), Oct. 14, 1994, 108 Stat.
3429; Pub. L. 104-201, div. A, title XI, §1122(a)(1),
Sept. 23, 1996, 110 Stat. 2687; Pub. L. 107-123,
§8(d)(1)(B), Jan. 16, 2002, 115 Stat. 2399; Pub. L.
107-171, title X, §10702(c)(1), May 13, 2002, 116
Stat. 517; Pub. L. 107-252, title VIII, §811(b), Oct.
29, 2002, 116 Stat. 1727; Pub. L. 108-136, div. A,
title IX, §921(g), Nov. 24, 2003, 117 Stat. 1570; Pub.
L. 108-271, §8(b), July 7, 2004, 118 Stat. 814.)

REFERENCES IN TEXT

sub-

Level IV or V of the Executive Schedule, referred to
in subsec. (a)(2), are set out in sections 5315 and 5316 of
this title.

The date of the enactment of the Civil Service Re-
form Act of 1978, referred to in subsec. (b)(3), is the date
of the enactment of Pub. L. 95-454, which was approved
Oct. 13, 1978.

AMENDMENTS

2004—Subsec. (a)(1). Pub. L. 108-271 substituted ‘‘Gov-
ernment Accountability Office” for ‘‘General Account-
ing Office’ in introductory provisions.

2003—Subsec. (a)(1)(B). Pub. L. 108-136 substituted
‘““National Geospatial-Intelligence Agency’ for ‘‘Na-
tional Imagery and Mapping Agency’’.

2002—Subsec. (a)(1)(C). Pub. L. 107-252, §811(b), in-
serted ‘‘or the Election Assistance Commission” after
“Commission’.

Pub. L. 107-171, §10702(c)(1)(A), which directed amend-
ment by striking “or’’ at the end, could not be executed
because the word ‘‘or” did not appear at the end. See
below.
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Pub. L. 107-123, §8(d)(1)(B)(i), struck out ‘“‘or” at end.

Subsec. (a)(1)(D). Pub. L. 107-171, §10702(c)(1)(B), in-
serted ‘“‘or’’ at end.

Pub. L. 107-123, §8(d)(1)(B)(ii), inserted ‘‘or’’ at end.

Subsec. (a)(1)(E). Pub. L. 107-171, §10702(c)(1)(C), added
subpar. (E) relating to Commodity Futures Trading
Commission.

Pub. L. 107-123, §8(d)(1)(B)(iii), added subpar. (E) re-
lating to the Securities and Exchange Commission.

1996—Subsec. (a)(1)(B). Pub. L. 104-201 substituted
‘“National Imagery and Mapping Agency’’ for ‘‘Central
Imagery Office”.

1994—Subsec. (a)(1)(B). Pub. L. 103-359 inserted ‘‘the
Central Imagery Office,” after ‘‘Defense Intelligence
Agency,”’.

1992—Subsec. (a)(1)(B). Pub. L. 102-496 inserted
¢, Department of Defense intelligence activities the ci-
vilian employees of which are subject to section 1590 of
title 10,” after ‘‘National Security Agency’’.

Subsec. (a)(1)(D). Pub. L. 102-550 inserted ‘‘the Office
of Federal Housing Enterprise Oversight of the Depart-
ment of Housing and Urban Development,’”” after ‘“‘Farm
Credit Administration,”.

1990—Subsec. (a)(1)(D). Pub. L. 101-624 inserted ref-
erence to Farm Credit Administration.

Subsec. (a)(2). Pub. L. 101-509 substituted ‘‘classified
above GS-15 pursuant to section 5108’ for ‘‘in GS-16, 17,
or 18 of the General Schedule”.

1989—Subsec. (a)(1)(D). Pub. L. 101-73 added subpar.

(D).

1988—Subsec. (a)(1)(B). Pub. L. 100-325, §2(c)(1), in-
serted reference to Drug Enforcement Administration.

Subsec. (a)(2)(iii). Pub. L. 100-235, §2(c)(2), struck out
cl. (iii) which read as follows: ‘‘any position in the Drug
Enforcement Administration which is excluded from
the competitive service under section 201 of the Crime
Control Act of 1976 (5 U.S.C. 5108 note; 90 Stat. 2425);”.

1980—Subsec. (a)(1)(C). Pub. L. 96-187 added subpar.
(C).
1979—Subsec. (a)(1)(B). Pub. L. 96-54 inserted ‘‘and,”
after ‘‘Security Agency,”’.

EFFECTIVE DATE OF 2002 AMENDMENTS

Amendment by Pub. L. 107-252 effective upon appoint-
ment of all members of the Election Assistance Com-
mission under section 15323 of Title 42, The Public
Health and Welfare, see section 156534(a) of Title 42.

Amendment by Pub. L. 107-123 effective Oct. 1, 2001,
see section 11 of Pub. L. 107-123, set out as a note under
section 78ee of Title 15, Commerce and Trade.

EFFECTIVE DATE OF 1996 AMENDMENT
Amendment by Pub. L. 104-201 effective Oct. 1, 1996,

see section 1124 of Pub. L. 104-201, set out as a note
under section 193 of Title 10, Armed Forces.

EFFECTIVE DATE OF 1990 AMENDMENT
Amendment by Pub. L. 101-509 effective on such date
as the President shall determine, but not earlier than
90 days, and not later than 180 days, after Nov. 5, 1990,

see section 529 [title III, §305] of Pub. L. 101-509, set out
as a note under section 5301 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT
Amendment by Pub. L. 96-187 effective on Jan. 8, 1980,

see section 301(a) of Pub. L. 96-187, set out as a note
under section 431 of Title 2, The Congress.

EFFECTIVE DATE OF 1979 AMENDMENT

Amendment by Pub. L. 96-54 effective July 12, 1979,
see section 2(b) of Pub. L. 96-54, set out as a note under
section 305 of this title.

§3133. Authorization of positions; authority for
appointment

(a) During each even-numbered calendar year,
each agency shall—
(1) examine its needs for Senior Executive
Service positions for each of the 2 fiscal years
beginning after such calendar year; and
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(2) submit to the Office of Personnel Man-
agement a written request for a specific num-
ber of Senior Executive Service positions for
each of such fiscal years.

(b) Bach agency request submitted under sub-
section (a) of this section shall—

(1) be based on the anticipated type and ex-
tent of program activities and budget requests
of the agency for each of the 2 fiscal years in-
volved, and such other factors as may be pre-
scribed from time to time by the Office; and

(2) identify, by position title, positions
which are proposed to be designated as or re-
moved from designation as career reserved po-
sitions, and set forth justifications for such
proposed actions.

(c) The Office of Personnel Management, in
consultation with the Office of Management and
Budget, shall review the request of each agency
and shall authorize, for each of the 2 fiscal years
covered by requests required under subsection
(a) of this section, a specific number of Senior
Executive Service positions for each agency.

(d)(1) The Office of Personnel Management
may, on a written request of an agency or on its
own initiative, make an adjustment in the num-
ber of positions authorized for any agency. Each
agency request under this paragraph shall be
submitted in such form, and shall be based on
such factors, as the Office shall prescribe.

(2) The total number of positions in the Senior
Executive Service may not at any time during
any fiscal year exceed 105 percent of the total
number of positions authorized under subsection
(c) of this section for such fiscal year.

(e)(1) Not later than July 1, 1979, and from
time to time thereafter as the Director of the
Office of Personnel Management finds appro-
priate, the Director shall establish, by rule is-
sued in accordance with section 1103(b) of this
title, the number of positions out of the total
number of positions in the Senior Executive
Service, as authorized by this section or section
413 of the Civil Service Reform Act of 1978,
which are to be career reserved positions. Ex-
cept as provided in paragraph (2) of this sub-
section, the number of positions required by this
subsection to be career reserved positions shall
not be less than the number of the positions
then in the Senior Executive Service which be-
fore the date of such Act, were authorized to be
filled only through competitive civil service ex-
amination.

(2) The Director may, by rule, designate a
number of career reserved positions which is less
than the number required by paragraph (1) of
this subsection only if the Director determines
such lesser number necessary in order to des-
ignate as general positions one or more posi-
tions (other than positions described in section
3132(b)(3) of this title) which—

(A) involve policymaking responsibilities
which require the advocacy or management of
programs of the President and support of con-
troversial aspects of such programs;

(B) involve significant participation in the
major political policies of the President; or

(C) require the senior executives in the posi-
tions to serve as personal assistants of, or ad-
visers to, Presidential appointees.



